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 1        by either in parenting classes.

 2           Paragraph 6.2.  The words "agree to" which are set 

 3        out in Lines 1 and 3 are stricken and replaced by the 

 4        word "shall."

 5           MS. RINGE:  I'm sorry, 6.2 on Page 9?

 6           THE COURT:  Of the parenting plan.

 7           MS. RINGE:  Okay.  And Lines 1 and 2 --

 8           THE COURT:  There's two entries on Line 3 where the 

 9        words "agree to" are used and one on Line 1 where -- 

10        and I'm replacing "agree to" with "shall."  I think 

11        frankly that's probably a typographical error.  This is 

12        an order, not an agreement.

13           MS. RINGE:  Okay.

14           THE COURT:  All right.  Now, turning from those 

15        changes, the first issue I will address is the 

16        allegation by Irene of domestic violence against Tom.  

17        I find specifically that Tom has not committed domestic 

18        violence in the relationship as defined by State law.  

19        This finding is made after listening to the testimony 

20        of Tom and Irene and considering the other evidence in 

21        this case.  On balance, domestic violence has not been 

22        proven.

23           In this regard, I will first review the testimony 

24        and report of Doug Bartholomew who performed a risk 

25        assessment for Tom Bubernak.  Mr. Bartholomew's 
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    PETITIONER'S REBUTTAL ARGUMENT                     783

 1        analysis, fact-finding and conclusions are not what 

 2        this court has a right to expect from one who presents 

 3        himself as an expert in domestic violence.  He seems to 

 4        move from a predetermined result to a preconceived 

 5        conclusion.  He finds credible everything Irene and her 

 6        collateral sources report and discredits virtually 

 7        everything Tom and his collateral sources, including 

 8        neutral professionals, have reported to him.  I know 

 9        nothing of Mr. Bartholomew's professional reputation 

10        and have not heard him testify before.  His report is 

11        sloppily written, his logic weak and his assessment 

12        rife with inconsistency and bias.

13           For example, on a key issue of credibility, he 

14        writes on Page 8 that, quote:  Tom wasn't surprised by 

15        Irene's leaving, close quote.  He later writes on Page 

16        11, quote:   Yet in spite of an abundance of 

17        information indicating that she was unhappy, he claimed 

18        to be surprised that she left, close quote.

19           Clearly, the evidence in this case demonstrated that 

20        Tom was very surprised by Irene's leaving the family 

21        home with Sean.  There had been no discussion of a 

22        separation between them before -- immediately before 

23        the departure of Irene and Sean.  There was no note 

24        telling him that she had left or where she had gone.  

25        He came home from a business trip and found the house 
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    PETITIONER'S REBUTTAL ARGUMENT                     784

 1        empty.  He called local hospitals and finally the 

 2        police.  None of this is disputed.  Yet Mr. Bartholomew 

 3        concludes that Tom is lying when he told him he was 

 4        surprised.

 5           In finding Tom totally incredible, Mr. Bartholomew 

 6        writes on Page 9:  Another much more serious 

 7        credibility issue -- this is a quotation, quote:  

 8        Another much more serious credibility issue is that he 

 9        admits he entered into evidence some very private 

10        paperwork related to her, quote, self-inventory, close 

11        quote.  This is an act which throws all of his 

12        credibility in serious doubt, close quote.  Now, while 

13        this act by Tom was ill-advised and perhaps 

14        mean-spirited, it has absolutely nothing to do with 

15        credibility.

16           Just before that rather startling credibility 

17        analysis, Mr. Bartholomew writes, quote:  He wasn't 

18        surprised by her leaving, he did take money out of the 

19        bank and he did threaten to take Sean and leave her, 

20        leading to significant psychiatric symptoms which are 

21        more damning of the things that he did which led to 

22        those symptoms than they are of her for having those 

23        symptoms -- or having of symptoms, as he wrote 

24        it, close quote.

25           I find this an absurd conclusion to advance in a 
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 1        domestic violence risk assessment.  Mr. Bartholomew is 

 2        not a psychiatrist and has no professional credential 

 3        or expertise which would qualify him to opine on what 

 4        events caused any psychiatric symptoms which Irene may 

 5        have had.

 6           Bartholomew's testimony and report is carelessly put 

 7        together despite making very serious findings.  After 

 8        all his condemnation of Tom and his conclusion that Tom 

 9        has committed domestic violence, as he defines it, he 

10        writes on Pages 18 that, quote:  It can't be determined 

11        in this evaluation whether he assaulted her, close 

12        quote.  And then he continues, quote:  What can be 

13        determined is that his nature, disposition and 

14        personality type are not at all inconsistent with the 

15        behaviors Irene is describing.  On the contrary, his 

16        presentation, history and thinking are quite consistent 

17        with the alleged behavior, close quote.

18           This assessment that he performed was a forensic 

19        examination and we have standards for the performance 

20        of forensic examinations, yet this last conclusion is 

21        precisely the type of conclusion that our Rules of 

22        Evidence, particularly Rule 404, forbids.

23           In 22 years on the bench, I have never reviewed any 

24        expert report such as this.  It is internally 

25        inconsistent, not at all neutral, and so sloppily 
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 1        drafted that the author never even proofread it, as he 

 2        admitted.  Consequently, I give no credence to the 

 3        Bartholomew report.

 4           Another witness whose testimony was rife with bias 

 5        Marion Hilfrink who has been Irene's counselor since 

 6        July 2007.  Hilfrink apparently suggested Bartholomew 

 7        as a person to perform the domestic violence 

 8        assessment.  Now, the court would not expect Hilfrink, 

 9        of course, to be in any way neutral in her testimony.  

10        Her exposure to the issues in this case is solely what 

11        she has heard from her client.  Part of her role as a 

12        therapist is to be supportive of her client.  

13        Tellingly, however, she revealed her bias when she 

14        stated, quote:  Tom threatened early on in the 

15        marriage to spend all of their money to take Sean away 

16        from Irene, and I guess that's what we're doing here, 

17        close quote.

18           There is no credible evidence of physical violence 

19        by Tom against Irene nor is there any credible evidence 

20        that Irene was ever in reasonable fear of any physical 

21        violence from Tom.  Tom may have been the dominant 

22        partner in this marriage, he may lack a certain degree 

23        of introspection, he may be somewhat rigid and he may 

24        not be as empathetic as we would all like, but there is 

25        no evidence that he has committed domestic violence as 
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exactly sure, but I can take our time to look it up if 1 

need be ,- to him calling close to the end of the 2 

appropriate period and then when the mother would say 3 

okay, it is 8:00, you have got to go to bed now, then 4 

he would put her in the position that she was the bad 5 

guy in ending the phone call and those kinds of 6 

behaviors, that limit pushing, that triangulation 7 

again of putting the kids in the middle is sort of the 8 

hallmark of psychological abuse. 9 

Q. Now, is that one of the definitions in your 10 

Exhibit 4, I guess, your letter where you are going 11 

through the judge's manual? 12 

A. On Page 11, it makes a reference of the O'Leary work 13 

which includes those things. The II and 12, No.5, C 14 

which comes out ofthe judge's manual, using the 15 

children to control the victims, interrogating 16 

childrcn about victim's activities, forcing chiid to 17 

participate in physical or psychological abuse of 18 

adult victim, using children as hostages, using 19 

visitation with children to monitor adult victim, 20 

undermining parenting of adult victim, custody or 21 

visitation fights, it fits under that. 22 

No.5 in the next section also makes reference 23 

to the psychological abuse, but the main thing is the 24 

"Psychological Abuse" as edited by Roland Maiuro. 25 

Page 37 

correct? 

A. I don't know what went on in the room. I am basing 

this on what went on outside of the 1"00m. Theil' 

conclusions were based on what went on inside of the 

room. My conclusions al'e based on what went on 

outside of the room. 

Q. You have done these types of opinions before: correcr) 

A. Yes. 

Q. You said four or five a year? 

A. Vh-huh. 

Q. That is a yes for the record? 

A. Yes. 

Q. When you do these opinions, have you ever not found 

domestic violence? 

A. No. 

Q. You have been practicing siince-

A. 1974. 

Q. SO we have got -

A. 34 years. 

Q. Thank. you. You have been doing five of these a year; 

correct? 

A. I have been in the domestic violence field explicitly 

since 1982 so that would be 24 years. 

Q. SO 24 years -

A. No, 26 years. 
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1 Q. SO it looks to me like the primary form of abuse that 1 Q. I don't know why we are having a hard time with math. 

2 you were opining on was psychological abuse; is that 2 but 26 years and you have been doing four or five 

3 correct? 3 reports a year? 

4 A. Those are the allegations that were made, the 4 A. Vh-huh. 

5 psychological abuse and then using the children. 5 Q. Is that a yes? 

6 MS. SHARPE: Can we go off of the record. 6 A. Yes. 

7 (Discussion had off the record.) 7 Q. Would it be fair to say that you have done over a 

8 (Saiyin Phasanvathjoins the deposition.) 8 hundred opinions, let's call it to make sure we get 

9 MS. SHARPE: Back on the record. 9 the definition right, 100 opinions simllar to this" 

10 Q. Do you put any weight on Bret's attendance or 10 A. Correct. 

11 completion of the Northwest Family Life program in 11 Q. And in every one of those, you have found domestic 

12 your opinion letter? 12 violence; correct? 

13 A. Part of my opinion is that he didn't meet the legal 13 A. Yes. I would like to mention one thing which I think 

14 criteria for being close to compliance in ways that 14 may bear upon that. The family court definition of 

15 the agency mayor may not have been aware of. As I 15 domestic violence is probably the worst and least 

16 mentioned earlier, the hard part of doing any kind of 16 useful definition. Basically you have to punch 

17 

18 

19 

20 

21 

22 

23 

a thempy is you don't know what goes on outside of 17 somebody in the face with a closed tist or rape them 

to qualify as having done domestic violence. the room, but it sounds like, because it requil'cs 12 18 

continuous months of compliance without Court or'del's 19 

and 12 continuous months of not using any form of ; 2 0 

abuse, like he was using psychological abuse and using 21 

childl'en so, therefore, he wouldn't meet the criteria 

for being close in compliance. 23 

24 Q. I guess your opinion is fonned not knowing what 

25 exactly the Northwest Family Life records do say; 

24 

'25 

The majority of people who submit opinions 01' 

evaluations admit to doing things that meet the 

definition of domestic violence. They just think it 

is okay. 

Looking at the -- Is that in the tens? 

R.C.W. 10.99 -- Whatever the number, it is an R.C.W. 

The people look at those and say, gee, I am innocent 

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight

bubert
Highlight



13 (Pages 40 to 43) 

Page 40 Page 42 
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16 

because I didn't punch somebody with a closed fist. 

think that probably of all of the family court 

evaluations where I do meet the individual, with the 

exception of two people -- In those cases, I had 

eyewitnesses -- they admitted to doing abusive, 

controlling behavior. They just thought it was okay 

or had been advised that it was okay. 

In fact, the last family court evaluation that 

I did where the person was present, his attorney 

specifically ordered me to only use -- Again, I 

apologize. I am blanking on the family court 

definition of domestic violence -- He said I had to 

only go by that which is really a painful switch 

because it is a clinical evaluation. It is not -- I 

am not filing criminal charges so, again, the person 

admitted to doing domestic violence, just not by that 

definition. 

THE reason for the ext"emely high rate of 

finding domestic violence is that most people are 

1 you are looking at something psychologically, then you 

2 have to look at the intent and not the method. 

3 Q. SO you make no distinction between physical harm and 

4 emotional harm in your --

5 A. Psychologically, absolutely none. More women die from 

6 suicides by emotional abuse than are killed by their 

7 partners. I went over 900 suicide calls between '74 

8 and '82 and the majority of them were women trying to 

9 kill themselves as the result of emotional abuse so 

, 10 the method a person uses is less relevant than the 

11 intent to cause harm. 

12 Q. That being said, do you know why then the R.C.W.'s 

13 make no distinction between psychological harm and 

14 physical harmry 

15 A. I have no opinion. 

16 Q. Are you involved at all in drafting R.C W.'s or sit on 

17 any legal committees') 

18 A. I was on a committee that had indirect input into 

19 10.99.020. I was on the committee that wrote 

17 

18 

19 

20 advised that if you don't punch somebody with a closed 20 26.50.150 and WAC. 10-388-60. 

21 fist, anything you do is hunky dorey. 21 Q. SO you did have some input--

22 Q. Just so I am clear then, you use a broader definition 22 A. Yes. 

23 of domestic violence than the family court uses; 23 Q. -- sitting on committees that were involved in 

24 correct? 24 drafting thesery 

25 A. Yes. 25 A. Yeah. However, I am pretty sure that 26.50.010 

Page 41 Page 43 

1 Q. And there is an R.C.W. that you can't recall that 1 precedes me. I am pretty sure that was written in the 

2 defInes domestic violence for the family courtry 2 '70's. 

3 A. I can get it for you in just a moment. 26.50.010. 3 Q Many years ago') 

4 Q. Your understanding is that that is a more narrow -- 4 A. I n the old olden days back before word processo,'s. 

5 A. It is generally regarded as virtually worthless in the 5 1979, that is wheu it was written. 

6 assessment and treatment of domestic violence. 6 Q I am going to skip around a little bit. You talked 

7 Q. What is the definition that you use then for your 7 about Doctor Hedrick and you said you know her 

8 clinical evaluations or opinions that we are looking 8 professionally, but you have never met her; correct" 

9 at herery 9 A. She seems to do good work. 

10 A. Pages 10 through 19. 10 Q How about Mary Erickson? Do you know Mary Erickson" 

11 Q. Well, 10 through 19 also includes the 26.50-- 11 A. Again, I have never met her, but we have done work in 

12 A. So because it is inclusive, if somebody, in fact, ,12 common. 

13 physically harms someone which according to 26.50.010, 13 Q What kind of work in common? 

14 that would be domestic violence. If they did 14 A. FOI' example, what happened here. I will be involved 

15 1O.99.020P, kidnapping, that would be domestic 15 in a case that she was involved in. I don't actually 

16 violence and then the criminal definition but not in 16 know if I have ever spoken with her. 

17 the civil or if we looked at the psychological abuse 17 Q Within the scope of your opinion, you didn't make any 

18 in the judge's manual, that would be domestic violence 18 efforts to reach Mary Erickson or Doctor Hedrick; 

19 even though it didn't fit into the criminal or the 19 correctry 

20 civil conrt definition so it is inclnsive. 20 A. Correct. 

21 Q. SO psychological abuse isn't included in the criminal 21 Q At some point, you said there were no acts of 

22 definition or the RCW 26.50 but is included in your 22 responsibility or accountability, correct, I believe 

23 broader definition; correct? 23 in your reportry 

24 A. Yes because the method by which one canses pain to 24 A. What I said was I was not aware of any. 

25 another person is less ,'elevant than the intent so if 25 Q. You weren't aware of any. What would you consider an 
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Page 44 Page 46 

1 act of responsibility or accountability? 1 correct? 

2 A. A really good example is one of the guys that just 2 A. Correct. That would have been beyond the scope of 

3 started group lied in his response to the order of 3 what they could afford to hire me to do. 

4 protection and said he hadn't done anything that he 4 MS. SHARPE: Let's take a quick five-minute 

5 was alleged to have done. 5 break. I am almost done. Off the record. 

6 In group, he admitted that he had done it and 6 (A short recess was taken.) 

7 he had to go back to the courts and change his 7 MS. SHARPE: Back on the record. 

8 declaration as an act of amends. 8 Q. You mentioned that when you took the $500 from 

9 Statements or acts of responsibility is when 9 Ms. Phasanvath that you asked her how the boys were 

10 you go out and fix the damage you have done. If you 10 doing. 

11 told a lie, you con'ee! it to all of the people that 11 A. Vh-huh. 

12 you told it to. If you took some money from somebody, 12 Q. What did she tell you? 

13 you pay it back. 13 A. That the one that has the vision problem, there was 

14 Q. Is that similar to like a 12 Step program? 14 some kind of an update on his well-being. The oldest 

15 A. It is dit-ectly stolen from the 12 Step program. 15 son who I believe is in his 20's, she said he wasn't 

16 Q. SO when you go through the 12 steps, what step in the 16 doing that good, still trying to get his feet on the 

17 domestic violence program is a step of amends? : 1 7 ground. That is the main thing I recall. 

18 A. In my program, it is every week. '18 Q. SO there was a son in his 20's who wasn't doing very 

19 Q. Is it like the first step, the fourth step or is it 19 well and a son with a vision problem? 

20 just a piece that you have pulled from a 12 Step 20 A. That there was some kind of a medical plan that they 

21 program that really has no level in your D.V. program? 21 were working on. 

22 A. Every week, you have to identify a different form of 22 Q. Was it your understanding that the son in hiS 20's was 

23 abuse that you have done, what amends that you owe and 23 Mr. Haggerty's son? 

24 then you go do it. 24 A. No. He was the stepson. 

25 Q. Now, in terms of making amends,just from other cases, 25 Q. Now, when you were writing your letter, did you make 

Page 45 Page 47 

1 I know in a 12 Step program, you make amends directly 1 any effort to sort of separate out things that had 

2 to the person you have injured. Would you agree that 2 happened five to eight years ago as opposed to more 

3 in the domestic violence arena, that sometimes due to 3 recent events? 

4 Court orders and incarceration, whatever, that that is 4 A. There is no clinical reason to so I didn't. 

5 not always possible') 5 Q So, for example, if a behavior that took place in 2000 

6 A. Correct. 6 or 2002 had stopped, you put no sort of clinical 

7 Q. SO how do you get around that? 7 opinion on that? 

8 A. For example, if there is something that you have done, 8 A. A good rule of thumb is when you are looking at 

9 even without seeing the other party, for example, the 9 psychological abuse, as long as the victim remembers 

10 way the telephone calls were allegedly handled, you go 10 it, it is current. 

11 back to handling them perfectly. Quite a few of the 11 Q Is that rule of thumb -- Where do you get a rule of 

12 guys, if they are not allowed to see or have any 12 thumb like that? 

13 contact with the other party, their act of amends is 13 A. I n talking with my colleagues and I believe it is also 

14 to be completely predictable. 14 cited in "When Men Batter Women" by Jacobson and 

15 Q. Did you make any independent observation or review of 15 Gottman -- Just a second. I think that was 1992 --

16 the phone records in this case? 16 and also in the Roland Maiuro book which was pretty 

17 A. No. 17 recent, the shelf life of psychological abuse is as 

18 Q. SO you relied entirely on what you were told by 18 long as the victim remembers it. 

19 Ms. Zaike in tenns of Mr. Haggerty calling outside of 19 Q. You hold Roland Maiuro in high regard? 

20 the call times? 20 A. As a researcher, yes. 

21 A. I think through the Erickson report 01' the Hedrick 21 Q As a clinician? 

22 report, it may have mentioned that. 22 A. I would rather not say. 

23 Q. Okay, but you didn't go through and try to match up 23 Q How about his program? 

24 phone calls with his phone number and see ifit was a 24 A. I don't know if he still has one. I know that he left 

25 minute or two inside or outside the call parameters; 25 Harborview very abruptly a couple of years ago and it 
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Page 48 Page 50 

1 is not clear to me ifhe is still seeing clients now. 1 group. If there are 21 in groups, there are 42 doing 

2 Q. SO you don't know whether he is seeing clients? 2 individuals. 

3 A. I know he is seeing clients. I am not sure if he is 3 Q So how many of those 42 people make it through your 

4 seeing them in domestic violence groups. He teamed up 4 program? 

5 with Tim Conn at Cabrini Towers and they are doing 5 A. I have a pretty good completion rate so probably 40. 

6 something together, but I don't know if it is running 6 Q. Your completion rate is virtually 100 percent? 

7 groups. 7 A. No. It is probably in the 90's. 

8 Q. I just wondered because you were citing his materials 8 Q. When you have a group session, what assurances do you 

9 as some authority. 9 make to people in the group of their privacy? 

10 A. Yeah. He has been the editor of "Violence and lOA. It is spelled out in the terms and conditions. 

11 Victims" for probably 15 years and that is my favorite 11 26.50.150, Sections 1,2 and 3, I think, refer to the 

12 journal plus he has done some really good research in 12 number of releases you have to get from them to talk 

13 compiling of research. 13 to the referral source, usually a Court, to the 

14 Q. Now, in terms of running your programs, how many men 14 victim, to the victim's attorney. 

15 go through each group? 15 Also, there is the TllI'asoffDuty, the Child 

16 A. Because I take a psychotherapeutic approach instead of : 16 Protective Services duty and dangerous to self and 

others duty. They are all outlined in front of them. 17 

18 

19 

20 

21 

22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

Q. 

A. 

Q. 

A. 

Q 

A. 

Q. 

an educational approach, I try to keep it to seven or 

less. 

If you run three groups at a time, that is 21 ? 

It would be a maximum of21. 

Do you also do some one-on-one treatment? 

The first six months, you are in group. The second 

six months, it is individually. 

The reason I ask is I had a female client who was 

ordered to go through a treatment program and for seem 

Page 

reason, they wouldn't accept her with other men in the 

program. 

It is against the law. 

Do you ever have any individual sessions, for example, 

with women who usually don't have as much -- I guess 

there is not just not as many women in the treatment 

programs. 

17 

18 

19 

20 

21 

22 

23 

24 

25 

49 

1 

2 

3 

4 

5 

6 

7 

Q. Are they told that what is said in group stays in 

group? 

A. Yes, there is a statement because by law, I am 

required to tell them that they are expected to keep 

what goes on in group confidential. 

Q. Is there a reason or a policy behind that" 

A. Then nobody would want to talk in group. It is a very 

small world. It is not uncommon for me to have 

Page 51 

somebody in each of the three groups that knows 

somebody in each of the other groups so cross-talk 

would really be compromising. 

8 A. The psychodynamics of domestic violence and women ar'e 8 

The really hard one is when you have somebody 

in for abusing his ex-wife and her current husband is 

in another group, you just don't want to have them 

meet or compare notes. That kind of thing is awkward 

so they keep it in group. 

9 almost completely unrelated to those of men so until 9 Q. You would agree, I guess, that it is important to keep 

10 such time as we can actually draft separate standards, 10 those group sessions as confidential as possible so 

11 I refer all of the women to Northwest Family Life's 11 that people can feel like they speak freely without 

12 program for women. 12 the information being shared? 

13 Q. That just gets to my question. Maybe I asked it in a 13 A. Correct, but they are told about what the things are 

14 circuitous route, but your program is only for men? 14 that I do have to share. 

15 A. Correct. 15 Q. For example, the TarasoffDuty, things like that? 

16 Q. Have you a success rate or a pass rate in your 16 A. Yes and also periodic quality control checks with the 

17 program? Do you keep records oftha!? 17 victim of record and current partners. 

18 A. It is more anecdotally because the cost of monitoring 18 Q. From the group, sometimes you prepare summary reports" 

19 people afterwards would cost greater than the cost of 19 A. Once a month. 

20 providing service. Anecdotally, I tend to have fewer 20 Q. Are those kept confidential? 

21 than 10 percent of my people come back, more like 21 A. No. They are sent to the referral source. 

22 5 percent. 22 Q. SO that could be a probation officer or something like 

23 Q. Assuming that you have 20 to 21 people going through 23 that? 

your program in any given 12 months-- 24 24 

25 A. No, you double that because that is how many I have in ; 2 5 

A. Yes. Typically what it has is attendance and any 

progress notes that I think --
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